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Unjust to Case and Comment. 


“The Traveler’s Record” contends that CasE 
AND CoMMENT, in discussing the proposed 
national regulation of insurance, has misstated 
the position of those who favor it. It says 
they have never favored the scheme which 
this journal mentioned, ‘‘of creating a Fed- 
eral bureau of insurance which shall have 
power tolicense the insurance companies of one 
state to do business in other states.” CasE AND 
CoMMENT does not intentionally misrepresent 
aityone, and if it should make any misrepre- 
sentation by mistake it would be prompt to 
acknowledge and correctit. In this case the | 
mistake is not ours, ‘ The Baltimore Under- 
writer” of August 21, 1899, proposed that Con- 
gress should ‘‘require every corporation whose 
business or whose products entered into com- | 
merce to take out a Federal license.” Its in- | 
tent to include insurance companies in this | 
scheme is undeniable. Inits issue of Septem- 
ber 20, referring to the same matter, it claims | 
that its proposition has been ‘‘ promptly ac- 
cepted by Mr. Bryan for the Democratic 
party,” and says that this plan ‘‘ thus absorbs | 
insurance corporations into the great body of 
state corporations engaged in any way what- 
ever in interstate and foreign commerce.” 


Dissenting from the Supreme Court. 


The fact that the decisions of the United 
States Supreme Court preclude any national 


| regulation of insurance business on the ground 


that it is within the power to regulate com- 
merce is denied by some advocates of Federal 
control of that business. But the fact seems 
to be recognized by some of them. Their con- 
tention, according to ‘‘The Traveler's Record,” 
is ‘‘that the doctrine asserted in the case of 
Paul v. Virginia, and since affirmed in later 
cases, and particularly in Hooper c. California, 
has not been wellconsidered.” It is one thing 
to claim that the Supreme Court is in error in 
those decisions; it is quite another thing to 
claim that those decisions as they stand will 
permit a Federal control of insurance business. 
If the Supreme Court can be induced to over- 
rule those cases, the power of Congress to reg- 
ulate insurance may be established. The posi- 
tion of Cas—E AND CoMMENT is that so long 
as the Supreme Court continues to hold to its 
declared doctrine that ‘‘ the business of insur- 
ance is not commerce,” and that ‘‘ the contract 
of insurance is not an instrument of com- 
merce,” there is no power in Congress to regu- 
late the subject. CAsE AND CoMMENT has pro- 
ceeded on the assumption that the decisions of 
the Supreme Court are the law of the subject. 
The overruling of those decisions is possible, 
but does not seem probable. Unless they are 
overruled, Congress is certainly powerless to 
treat insurance business as commerce. 


dibasic 
Power of Congress to Create Corporations. 


The power of Congress to select any appro- 
priate means for carrying into effect the pur- 
poses of the government is deemed by the ad- 


vocates of a Federal supervision of insurance 
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business to justify the creation of insurance 
corporations by national authority. They 
seem to regard the creation of national banks 
as a precedent which justifies the creation of 
national insurance companies. It may be rash 
to say, in advance of any decisions on the sub- 
ject, that there are no provisions of the Federal 
Constitution under which national insurance 
companies can be created. But it is certainly 
proper to ask those who propose such a meas- 
ure to point out the authority for it. The 
power of Congress to provide for the creation 
of national banks does not necessarily include 
the power to provide for national insurance 
companies. As declared by Chief Justice 
Marshall in Osborn o. Bank of the United 
States, 9 Wheat. 861, 6 L. ed. 233, the power 
of Congress to create a bank was upheld onthe 
ground that the bank was ‘‘an instrument 
which is necessary and proper for carrying on 
the fiscal operations of government.” It was 
distinctly held in the leading case of McCul- 
loch v. Maryland, 4 Wheat. 316, 4 L. ed. 314, 
that the power of Congress to create a corpora 
tion was not a distinct power or end of gov- 
ernment, but ‘* merely a means to be employed 
only for the purpose of carrying into execution 
the given powers.” But, since insurance com- 
panies cannot be regarded as instruments for 
carrying on the fiscal operations of the govern- 
ment, some other basis must be found for the 
power of Congress to create them. Unless the 
Supreme Court shall abandon this long-settled 
doctrine that ‘‘insurance is not commerce,” 
the creation of such national insurance com- 
panies cannot be upheld as incidental to the 
regulation of commerce. What other power 
of the national government requires the aid of 
an insurance company as a necessary or proper 
instrument for its exercise? Unless there is 
some such power, Congress can have no au- 
thority to create national insurance companies, 
If there is any such power of the national gov- 
ernment which needs the aid of Federal insur- 
ance companies, it ought to be carefully 
pointed out by the advocates of national con- 
trol of insurance business. By doing so they 
would give an immeasurable impetus to their 
movement. Unless they can do so, they must 
admit that they have no hope of success with- 
out obtaining an amendment to the Constitu- 
tion. 
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Bemand for Division of Surplus of Insur- 
ance Company. 





Very great interest has been aroused in many 
states by the decisions of the New York courts 


in the case of Greeff v. Equitable Life Assur- 
ance Society, 54 N. E. 712. The Appellate 
Division, reversing the decision of the Special 
Term, held that, as the fund remaining in the 
hands of the company had been denominated 
by it as a surplus instead of a reserve fund, all 
the usual powers of its directors and managers 
to determine how and when it should be dis- 
tributed, and all their discretion as to the man- 
ner of its disposition, were spent, and that they 
were required, as matter of law, to distribute 
the entire amount among its policy holders. 
But the Court of Appeals, reversing this de- 
cision, and declaring that the case should not 
be decided upon any such narrow or technical 
ground, held that the contract of the policy 
holder entitled him to participate, not in the 
whole surplus, but in the distribution of such 
surplus as was to be distributed according to 
the principles and methods adopted by the 
society, which he had expressly ratified and 
accepted. The case turns in fact on the con- 
struction of the contract, but holds that the 
contract should be fairly interpreted according 
to its intent and purpose. The court points 
out that the holder of the policy knew when 
he took it that the society was accumulating 
each year a portion of its surplus, and that the 
question how much should be distributed each 
year was to be determined by the directors, 
whose apportionment was prima facie to be 
regarded us equitable. ‘‘ The Harvard Law 
Review,” in commenting on the case, well says: 
‘Clearly, it is not only just, but essential from 
a business point of view, that an insurance 
company keep on hand a reserve fund to se 
cure that stability which is necessary to its 
own existence and the proper indemnity of its 
policy holders. And any contract of insur- 
ance entered into between the plaintiff and de- 
fendant must have been made with the under- 
standing that the defendant was to keep such 
a reserve fund, and to add to it as its business 
extended.” 


Ie 


Defaming the Dead. 


Definitions of libel are sometimes inaccu- 
rately made to include a defamation of the 
dead as well as of the living, without pointing 
out that this is true only in respect to criminal 
cases. Lying about the dead, blackening their 
reputation, and insulting their memory, though 
it may cruelly wound their surviving family 
and friends, seem to be entirely beyond the 
reach of civil remedies. The recent Iowa de- 
cision in Bradt . New Nonpareil Co. 45 L. R. 





st 
ey 


insurance corporations into the great body of | priate means for carrying into eliect the pur- 
state corporations engaged in any way what- | poses of the government is deemed by the ad- 
ever in interstate and foreign commerce.” vocates of a Federal supervision of insurance 











CASE AND COMMENT. 


87 





A. 681, denies the right of a mother to recover 
damages for a libellous publication which rep 
resented her deceased son as a dangerous crimi- 
nal. This is in accord with prior authorities, 
both English and American. The wrong suf- 
fered by surviving members of the family of 
one whose good name is traduced after his 
death is by no means too slight for the law to 
regard; but the damages therefor, being con- 
fined to the feelings and mental states, cannot 
be measured by any certain and satisfactory 
rule, nor can they be allowed without much 
danger that they may be simulated, or, at least, 
greatly exaggerated. For these reasons courts 
have refused, wisely no doubt, to sustain any 
causes of action of this character. The result 
is that merely spoken words, however vehe- 
mently and malignantly they may attack the 
reputation of a dead person, since they do not 
constitute a criminal offense, are entirely out- 
side the range of legal remedies. 

But the immunity of those who libel the 
dead extends only to civil remedies. The 
standard works on libel agree that even at 
common law it was an indictable misdemeanor 
to write and publish defamatory words of a 
deceased person, if it was done with intent to 
bring contempt and scandal on his family and 
relations and thus tend to provoke them toa 
breach of the peace. In various states stat- 
utes now explicitly provide for the criminal 
prosecution of those who libel the dead, as 
well as those who libel the living. 





——— 


Guarding the Gullible. 








It isa strangely unreasonable doctrine which 
would limit the protection of laws against 
cheating to persons of ordinary prudence. 
Such a theory gives practical immunity to the 
whole motley class of cheats, swindlers, fakers, 
and frauds. A license to dupe people of ordi- 
nary prudence would seem like sarcasm. It 
would be worthless, 


shrewdest swindler can ask. Yet in some 
cases the courts have substantially given this 
license by holding that a cheat was not in- 
dictable unless it was calculated to deceive 
ordinarily prudent men. The case of People 


v. Williams, 4 Hill, 9, 40 Am. Dec. 258, seems | 


to have been based on this theory, and held 
that representations under which a deed was 
obtained did not state a sufficient reason for 
giving the deed. 


character of representations that would be in- 





In the case of People ». Hig- | 
bie, 66 Barb. 137, the court, in stating the) 





dictable, said the question was whether they 
‘* would influence a prudent and careful man.” 
So in United States o. Fay, 82 Fed. Rep. 839, 
a scheme to defraud by the use of the mails 
was held not to be punishable because ‘‘ not 
reasonably adapted to deceive persons of ordi- 
nary prudence.” 

The reproach to the law which such a doc- 
trine would cause has been removed in some 
jurisdictions, at least, by later cases. In New 
York a contrary doctrine is now fully estab- 
lished. In Watson v. People, 87 N. Y. 561, 
and cases cited, it is held to be sufficient if a 
false pretense is ‘‘calculated to deceive.” The 
court says later decisions give a more just con- 
struction to the statute, so as ‘‘to furnish pro- 
tection to those who, from undue confidence 
in others, or inexperience, are liable to become 
the victims of dishonest, artful, and designing 
dealers.” In the late case of Leffler v. State 
(Ind.) 45 L. R. A. 424, it is very clearly de- 
cided that a false pretense need not be such 
that a man of ordinary caution and prudence 
will give it credit, or that it could not be 
guarded against by ordinary care and pru- 
dence, in order to be indictable. This repudi- 
ates the doctrine of some earlier cases in the 
same state. Again, in People 0. Gilman (Mich.) 
80 N. W. 4, 46 L. R. A. -—, it is held that 
criminal responsibility for a conspiracy to 
cheat cannot be avoided on the ground that 
the means used constituted an obvious hum- 
bug which, in the nature of things, could not 
deceive any rational being. The conspiracy 
in this case was to cheat by materializing 
seances of a professed medium. The case is 
quite similar to that of United States v. Reed, 
42 Fed. Rep. 134, in which the court con- 
demned a scheme to get money by professing 
to exercise a mysterious power to answer sealed 
letters addressed to spirits. These cases are 
entirely inconsistent with United States o. Fay, 
supra, in which the court refused to punish a 


But a license to dupe all | fraudulent scheme to get money by an alleged 


persons who lack ordinary prudence is all the | 
| ure. 


superhuman power to discover hidden treas- 
The weight of modern authority is cer- 
tainly in favor of giving the protection of the 


| law to those who need it, instead of limiting it 
| to those who do not need it. 





-_ —— 


Shifting Master's Liability to Contractor. 





The rule that one who owes a duty cannot 
get rid of his obligation by hiring another to 
undertake its performance ought to need no 
argument in its support. It is shown in the 
note to Hawver ov. Whalen (Ohio) 14 L. R. A. 
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828, that a duty imposed by law in respect to 
certain work cannot be escaped by employing 
an independent contractor to doit. In such 
case the rule of exemption from liability for a 
contractor’s negligence does not apply. These 
principles seem plainly applicable to the case 
of the negligence of a bridge contractor in 
prematurely removing the false work from a 
new railroad bridge, on account of which a 
train run upon the bridge before it has become 
safe breaks through, causing the death of a 
trainman. But in fact such a case has been 
recently decided in favor of the railway com- 
pany’s exemption. This was the Virginia 
case of Norfolk & W. &. Co. v. Stevens. 


The doctrine that a master cannot assign to 
another his duty toward employees to provide 
suitable and safe appliances, machinery, and 
roadway is conceded by the court to be cor- 
rect and established by abundaat authority, 
yet the court holds that the company is not 
required to exercise more than ordinary care 
for the safety of the servant, and that this 
degree of care was exercised when, by a care- 
fully guarded contract, it employed a reput- 
able and competent contractor to do the work. 
The court says: “If the bridge company had 
complied strictly with its contract, the acci- 
dent would not have occurred.” The result 
is that the court, after admitting that the obli- 
gation is a primary one that could not be 
assigned, does yet, in effect, uphold its assign- 
ment and substitute the contractor’s obligation 
for that of the employer. The only condition 
which it imposes on such a substitution is that 
reasonable care shall be exercised in selecting 
the contractor. But it seems to be a mistake 
to say that the obligation to exercise due care 
in performing a duty is satisfied by the exer- 
cise of such care in selecting a substitute on 
whom to shift the duty. 


A case in some respects similar is that of 
Trainor o. Philadelphia & R. R. Co. 187 Pa. 
148, in which a coal handler, while in the 
service of his employer, was injured by the 
falling of a pole used as a coal derrick, which 
was erected and operated by an independent 
contractor. The court held that the delega- 
tion to an agent or independent contractor of 
the duty to furnish a reasonably safe place to 
work, and reasonably safe appliances, would 
not relieve the master from responsibility for an 
injury to the servant resulting from its neglect. 

The acceptance of the principle of the 
Virginia decision would effectually annul the 
whole theory of nonassignable duties which 
the courts have established for the protection 


Cece ane 


of servants, as %t would leave nothing what- 
ever to prevent masters from escaping respon- 
sibilities by farming out to contractors the 
supervision and repair of their instrumentali- 
ties. Such a result is clearly condemned by 
considerations of public policy as hitherto 
understood and enforced by the courts. 


— = ww 


The Source of Crime. 


“The source of all crime lies in the social 
injustice which breeds want and poverty for 
the masses of men.” These words, written 
by one who doubtless believed them true, 
illustrate ‘the unfortunate tendency of men 
with a theory to disregard facts and do vio- 
lence to reason. It is true, as the writer says, 
that poverty is a ‘‘ prolific source of crime,” 
but to say also that it is ‘‘the source of all 
crime” is preposterously untrue. Such a dec- 
laration from a sane man shows that he must 
be remarkably blind to the patent facts of 
everyday life. The crimes that poverty does 
not cause are numerous, notorious, and some 
of them infamous. One must be exception- 
ally reckless to say that poverty is the cause 
of the crime when a trusted and a wealthy 
bank official wrecks his bank, when a lobbyist 
buys a legislature, when a corporation bribes 
a political boss, when capitalists unlawfully 
combine to defraud the public or to ruin a 
rival, when a woman abandons a luxurious 
home to elope with a paramour, or when a 
man murders his wife in order to get another 
woman. Pride, lust, greed, revenge, and 
jealousy make criminals among the rich as 
well as the poor. The companion dogma that 
all the rich are criminals is held by some 
of the same people who blindly adopt the 
creed that poverty is the only source of crime. 
They seem serenely unconscious of any diffi- 
culty in reconciling these conflicting doctrines, 
and explaining how the rich can be criminals 
if crime is caused only by poverty. The 
inequalities of life, the interests of the poor, 
and the problem of securing to them a better 
share in the distribution of material benefits 
are absorbing much of the best thought of the 
present time. In spite of the tendency to 
greed and selfishness in the marvelous rush of 
modern competition, men never before gave 
so much thought to the interests of their fel- 
lowmen. Indeed, such extravagant and ab- 
surd statements as those above quoted indicate 
the influence of this prevalent altruism by 
showing how it can overwhelm the reason of 
intense and impulsive people. 
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Whipping Criminals. 


The power to award what Bentham would 
designate ‘‘ characteristic” punishment, viz., 
‘moderate corporal chastisement,” was said 
by Sir William Rann Kennedy, in his able dis- 
cussion before the American Bar Association 
of August last, to be one which in the opinion 
of many thoughtful and humane persons— 
though he did not commit himself in favor of 
the proposition—ought to be given by the 
law “‘ whenever the convict has been guilty of 
cruel violence to the person or of the brutal 
violation of a woman or a child.” The effi- 
cacy and value of corporal punishment for 
crime are strongly set forth in an able address 
by Judge Simeon E. Baldwin, of Connecticut, 
before the Medico Legal Society,and published 
in the ‘‘Medico-Legal Journal” for June, 1899. 
Chief Justice Lore, of Delaware, says: ‘The 
whipping post is the most efficient deterrent 
of crime known toour laws.” After pointing 
out the peculiar situation of the state, which 
makes ita dumping ground of tramps from 
railroad trains, many of whom are criminals 
from the large cities, he says that Delaware 
would be overrun with them except for their 
fear of the whipping post. 

The main objection to whipping criminals 
is that it is deemed brutal and degrading, and 
this to many people seems conclusive. All 
right-minded people deprecate the use of any 
punishment that is needlessly harsh or- de- 
grading; but they recognize the unwelcome 
necessity of making a punishment dreaded in 
order to make it effective. People with more 
rhetoric than reason may describe any effec- 
tive punishment in such lurid terms as to 
make it seem to themselves to be brutal. In 
the reaction against the brutality of former 
times, corporal punishment has been nearly 
abolished, not only for criminals in prison, 
but also for youthful offenders at school and 
in the home. Doubtless the change is in the 
main a very great improvement. But we 
may question whether there is not after all a 
valuable function to be performed by physical 
pain in the correction of some offenders. A 
wise parent has little need of this form of dis- 
cipline, except in the earliest period of the 
child’s training. But until the child has 
learned to regard higher motives its physical 
discomfort may be a necessary means of dis- 
cipline. Some older persons with defective 
or evil training may need the same kind of 
primitive persuasion in order to check their 
criminal propensities. 
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The ineffectiveness of mere imprisonment 
to deter people from crime has become pain- 
fully apparent. Toa largeclass of criminals 
a residence in a prison or jail, at least if it 
does not involve hard labor, is regarded with 
comparative complacency or _ indifference. 
The system of mere confinement for the pur- 
pose of punishment, which in most states is 
the only kind of correction in use, has utterly 
broken down. It is a wretched and costly 
failure. The prisons often breed more crime 
than they prevent. Youthful offenders are 
often taught there at state expense to become 
hardened criminals. Every person who reflects 
on the subject must be profoundly impressed 
with the necessity of finding some more effec- 
tive kind of punishment for those criminals 
who do not dread confinement. Reluctant as 
we may be to resort to whipping them, that 
seems to be the only punishment that many of 
them really dread. Any punishment that 
hurts may be called cruel by sentimentalists, 
Yet nothing is a punishment unless it does 
hurt. The sensibilities, either bodily or men- 
tal, must be made to suffer, else the so-called 
punishment is a farce. While it is doubtless 
best to appeal to the highest motives that can 
be appealed to successfully, and the nature of 
offenders should be touched on a plane above 
that of the brutes whenever it is possible, yet, 
if there are brutal offenders who dread no 
other penalty than physical pain, they must 
be taught to dread that. Something more 
dreaded than mere confinement is certainly a 
necessity. 


——— 


Usurpation of Power by City Govern- 
ment. 





Ignorant aldermen pass some amazing ordi- 
nances. They attempt toregulate some matters 
over which they have no more legitimate au- 
thority than they have over the religious ob- 
servances of their constituents. Unconstitu- 
tional interferences by city officials with the 
tights of the people have become common. 
A remarkable list might be made of instances 
in which city governments have not only at- 
tempted, but actually carried out, oppressive 
usurpations of authority. Among the most 
glaring, and by far the most damaging of 
these, have been the ordinances for so-called 
‘‘improvements,” by which owners of modest 
homes have been robbed of them to pay for 
alleged “benefits.” Some cities have for 
years made all local assessments on an uncon- 
stitutional basis, though some, and perhaps 
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many, of them, may have been made with 

substantial justice. But some of them have 

been grossly unjust as well as unconstitutional. 

A St. Louis ordinance attempted to establish 

a building line for lotowners on a certain street 

or boulevard. But the court, in St. Louis #. 

Hill (Mo.) 21 L. R. A. 226, held that it was an 

unconstitutional attempt to deprive the owner 
of his property without compensation, although 

the legislature had attempted to give full au- 
thority for such ordinances. 

In other forms the same kind of usurpation 

of authority is attempted. Under the guise of 
regulating fire risks municipal authorities 
sometimes attempt to exercise an arbitrary 
discretion in respect to granting or refusing 
building permits. They assume the authority 
to deny a lotowner the right to build upon his 
own premises except upon such conditions as 
they may see fit to impose, though having no 
bearing on the fire risk. The bother, annoy- 
ance, and expense of contesting the matter 
usually make the lotowner acquiesce in the 
imposition, The claim that municipal author- 
ities can exercise an arbitrary discretion to 
give a permit to one and deny it to another as 
they see fit was utterly repudiated by the Su. 
preme Court of the United States in Yick Wo 
v. Hopkins, 118 U.S. 356, 18 L. ed. 220. The 
ordinance in that case was general in terms 
and required the consent of the board of super- 
visors in order to keep a laundry in a wooden 
building. But because this did not prescribe 
“a rule and condition” to which all similarly 
situated might conform, but left the right de- 
pendent on ‘‘ the mere will and consent of the 
supervisors,” it was condemned by the court 
as unconstitutional, 

The climax of this aldermanic impudence 
and usurpation was recently reached by a se- 
rious proposal to enact regulations which 
would prevent a lotowner from putting up 
any building that his neighbors might object 
to for «esthetic reasons, as, for instance, that 
it was so plain and cheap or in some other re. 
spects so much out of harmony with the other 
buildings in the neighborhood as to appear 
unsightly. Not only aldermen, but news 
papers, discussed the proposed regulation as 
if it were within the scope of city government. 
Such a restriction, however desirable it might 
be in some cases, would be unmistakably void. 
Resistance to such unconstitutional tyranny 
of municipal authorities would doubtless be 
much more frequent if men were better in- 
formed as to their rights, yet people often 
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of their dislike for controversy. But more 
insistance on their rights would prevent many 
official aggressions. An improvement in the 
quality of municipal officials would do still 
more, 
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A Remarkable Appeal. 





The peculiar situation of the people of Cape 
Colony in respect to the present South African 
war is shown very vividly by the appeal which 
members of their Parliament have published, 
soliciting aid for the widows, orphans, and 
wounded among the Boers. The fact that this 
appeal is made in British territory, by British 
subjects to British subjects, yet asks for money 
to aid the enemies of the nation, gives it a 
striking significance, and throws a flood of 
light on the situation. The appeal is in part 
as follows: 

‘Dear Countrymen—It is in accordance with 
a resolution unanimously adopted at a meet- 
ing of Africander aud Bond Members of Par- 
liament, that we address you as follows:— 

** Notwithstanding the most strenuous efforts 
made by our clergymen, our ministers, our 
party in Parliament, our Bond branches, and 
our women, by means of respectful petitions, 
public meetings, and by other means to pre- 
serve the invaluable blessings of peace for 
South Africa, the much-dreaded war has virtu- 
ally broken out. 

‘* Her Majesty’s forces will soon be involved 
in a bloody war with the burghers of the 
Transvaal and the Free State, who are one 
with us in religion, language, and descent. 

‘“‘There are but few Colonial Africanders 
who are not bound to the inhabitants of both 
Republics by ties of relationship, intimacy, or 
friendship. This makes war still more pain- 
ful to you and us, and much more calamitous 
to South Africa than it would otherwise be. 

“It is not our object to inquire to which all 
this misery and calamity which await our 
country, owing to the existing circumstances, 
are due. Enough acrimony exists without 
such inquiry. Much more does it befit us to 
yield to the overpowering impulse which fills 
the heart of our people with a desire to do 
something in aid of our kinsmen and friends 
beyond the Orange and Vaal rivers, by giving 
it an opportunity to express itself in some 
legitimate manner in word and deed. 

‘* What may, what can, we Colonial Afri 
canders do in this sorrowful time? Join in 
the work of warfare with the weapons? The 


hesitate to obstruct official proceedings because | law and our duty as British subjects forbid 
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this, even should other circumstances not 
oppose such a course of action. 

‘‘But what neither the law nor the duty of 
the subject forbids, and what, moreover, 
agrees in every respect with all principles of 
religion and humanity, is the offering of help 
to the wounded, to the widows, and the or 
phans. 

‘*Tf you are in earnest in your expressions 
of sympathy with your brothers and sisters in 
those parts, you will make sacrifices in favor 
of those men who will be wounded or muti- 
lated on the field of battle, and for the sake of 
those wives and children who will be robbed 
of their only support in life by sword or 
bullet. 

‘* With that object in view we entreat you 
to subscribe to the appended list, and to do so 
with unstinted liberality.” 

Remittances for this fund may be made to 
George W. Van Siclen, 141 Broadway, New 
York City. 

Studiously avoiding any express condemna- 
tion of the British government, the language 
of the appeal shows a very clear purpose to 
say as much asit would be safe to say against 
their own government and in favor of the 
public enemy. It speaks of the rights of 
colonial Africanders to ‘‘ join in the work of 
warfare with the weapons” as being forbidden 
by the law and by their duty as British sub 
jects, thus making it perfectly clear that, if 
they were to fight at all, it would be on the 
side of theenemy. Subscriptions for the suf- 
ferers from the war on the English side are also 
being taken. Many Americans are in doubt 
as to the merits of the controversy, and would 
not contribute to any such fund on either side 
if they feared its diversion to aid the work of 
warfare. But aid for the suffering and desti- 
tute victims on either side may come as appro- 
priately from the strictest neutral or the most 
peaceful Quaker as from the fiercest belliger- 
ent or partisan. 

It is one of the encouraging signs of human 
progress that civilized nations now show a de- 
gree of kindness toward wounded or helpless 
enemies that would once have seemed incred- 
ible. When money is sent round the world 
by alien and neutral nations to care for the 
victims of war, it teaches by a remarkable 
object lesson the decreasing barriers between 
nations and the increasing unity of the human 
family. 

The growth of sympathy for the victims of 
war shown by people who are far removed 
from its terrible scenes will in some degree 
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tend to hasten the day that is surely coming, 
when the dominant sentiment of enlightened 
and civilized men shall make war impossible. 
How near that time may be none can tell, but 
its steady approach is demonstrated by the re- 
markable decrease of war in the present cen- 
tury as compared with that preceding. 


ANNOTATED. 


Mentioning only complete notes therein con- 
tained, without including mere reference notes to 
earlier annotations. 


800 


858 


The part containing any note indexed will be 
sent with Case and Comment for one year for $1. 










CASE AND COMMENT. 








Among the New Decisions. cludes the power to legislate upon the subject 
of private contracts in respect to commerce 
and that the exercise of this power does not 
violate the constitutional guaranty of the lib- 
Acts done pursuant toa subsisting judgment erty of the individual to make contracts. The 
which is afterwards reversed are held, in| °*°® ® hand was a combination between cor- 
Bridges e. McAllister (Ky.) 45 L. R. A. 800, to] Porations engaged in the manufacture, sale, 
: and transportation of iron pipe, by which the 

companies, when making public bids for con- 
tracts, worked under an arrangement which 
eliminated all competition. This is held to 
violate the anti-trust law so far as it applies to 

sales for delivery beyond the state in which 

Banks. the sale is made, but bids of members who 


Dividends to a creditor of an insolvent bank reside and carry on business in the state where 
. : : : the sale is made are held to be beyond the 
after he has received part of his claim by 
dividends from the assets, and another part reach of the law. 
by enforcing the liability of stockholders, are 
held, in Sacramento Bank o. Pacific Bank (Cal.) Contracts. 
45 L. R. A. 863, to be properly computed upon 
the original claim in the same proportion as| A Stipulation against liability for negligence 
they are awarded to other creditors. in setting fire by railroad engines is held, in 
A director of a bank who has himself acted | Hartford Fire Ins. Co. 0. Chicago, M. & St. P. 
honestly is held by the English court of appeal, R. Co. Advance Sheets U. 8. p. 33, to be not 
in Re National Bank of Wales, Limited [1899] | in violation of public policy, when contained 
2 Ch. 629, to be entitled to trust that the | im 4 lease of a strip of land on a railroad right 
officers of the company will not conceal from | Of Way for a storage warehouse. 
him what ought to be reported to him, if he} The fraudulent concealment by a money 
has no reasonable ground for suspecting that lender of his identity from a person whom, by 
they are deceiving him, and it is held that he advertising under a fictitious name, he induces 
is not liable for untrue representations made | t0 borrow money of him and give a promissory 
to the shareholders, if he honestly believed | 2ote therefor, is held, in Gordon ¢, Street [1899] 
the representations to be true, and had at the|* Q- B. (C. A.) 641, sufficient ground for a 





Action. 





constitute no basis for an action of tort. The 
case was one of damages by filling up a ditch 
in pursuance of a judgment which was after- 
wards reversed, 











time reasonable grounds for his belief. rescission of the contract by the borrower, 
when the lender had such a reputation that 
Carriers the borrower would not have dealt with him 


Aiea except for the fraudulent concealment of his 

The liability of a sleeping-car company for | identity. 
theft of a passenger’s effects while he is asleep 
is denied in Pullman’s Palace Car Co. 0. Adams Copyright, 
(Ala.) 45 L. R. A. 767, if the company has —— 
exercised reasonable diligence, but the mere The contention that damages for infringe- 
fact that the porter did not go to sleep during | ment of copyright in violation of U. 8. Rev. 
his watch is not deemed sufficient proof of Stat. § 4966, constitute a penalty or « forfeiture 
such diligence. The theft of a ring carried | within the exclusive jurisdiction of a district 
in a pocket book, and which is not capable of | court of the United States is denied by the 
being used on the journey, is held not to make | Supreme Court of the United States in Brady 
the company liable, even if its loss was due to| 0. Daly, Advance Sheets U.S. p. 62, although in 











the company’s negligence. Wheeler 0, Cobbey,70 Fed. Rep. 487, the circuit 
court had held the obligation to pay damages 
Conspiracy. for violating § 4964 to be a penalty, and there- 


—_— fore subject to the two years’ limitation of 

By a sweeping and far reaching decision the § 4968. 
United States Supreme Court, in the case of| A claim of copyright in a full and accurate 
Addyston:Pipe & Steel Co. 0. United States, | report of a speech delivered in public, which 
Advance Sheets U. 8. p. 96, holds that the|a reporter took down in shorthand, is denied 


power of Congress to regulate commerce in-| by the English court of appeal in Walter e. 








eaves 








Oe SUES SNES BUCS Wile 1 SUES UCETCe ane parte containing any note indexed will be 
sent with Case and Comment for one year for $1. 
CASE AND COMMENT. 93 





Lane [1899] 2 Ch. 749, reversing the decision | facts unknown to him which materially in- 


of the lower court. It is held that the reporter 
of the speech is not the ‘‘author” of the report 
within the meaning of the copyright law, 
although he may be the author of a summary 
of the speech which he prepares in his own 
language. 





Corporations. 


The power of a corporation to purchase the 
stock of other corporations for the purpose of 
controlling their management is denied in De 
La Vergne Refrigerating Machine Co. v. Ger- 
man Savings Inst. Advance Sheets U. 8. p. 20, 
except when express permission has been 
given to make such purchases, 





Courts. 


Power of a court to interfere by injunction 
with the management of a foreign corporation, 
as by prohibiting the collection or levy of 
assessments on members of a mutual insurance 
company, is denied in Howard ov. Mutual Re- 
serve Fund Life Asso. (N. C.) 45 L. R. A. 853, 
although the statutes provide for bringing 
foreign corporations into the courts of the 
state and that residents may bring actions 
therein for any cause. 





Criminal Law. 


A conviction for furnishing intoxicating 
liquors to a minor without legal authority is | 


crease the value of the property purchased are 
deemed insufficient to constitute actionable 
fraud, it is held, in Stackpole ». Hancock 
(Fla.) 45 L. R. A. 814, in the case of the pur- 
chase of a mine, that, if the purchaser under- 
takes to disclose facts in his knowledge, or 
answer inquiries as to them, he must disclose 
the whole truth, without doing anything calcu- 
lated to prevent an investigation on the part 
of the vendor,—especially if the latter does 
not reside near the land, while the vendee does. 

Brokers who receive drafts drawn in their 
favor by the president of a bank upon its 
funds, in settlement of his transactions upon 
the board of trade, are held, in Lamson 9, 
Beard (C. C. App. 7th C.) 45 L. R. A. 822, to 
be bound to communicate that fact to the 
bank directors, and inquire as to his authority 
to execute the paper, and in default thereof 
may be compelled to account to the bank for 
the money. 





Guaranty. 


A guaranty of the prompt payment of a note 
is held, in Holm ». Jamieson (Ill.) 45 L. R. A. 
846, to be not annulled by a judgment declar- 
ing the note void for want of authority in the 
owner who executed it, as against one who 
tock the note in reliance on the guaranty. 





Habeas Corpus. 


The power of the governor or military officer 


held, in Com. ». Vaughn (Ky.) 45 L. R. A.|in command to suspend the writ of habeas 
858, to constitute no bar to a prosecution for | corpus, or disregard it if issued, for the pur- 
selling the liquor without a license, where the pose of suppressing aa insurrection or rebel- 
sale to the minor is an offense irrespective of | lion, is sustained in Re Boyle (Idaho) 45 L. R. 
the license, and the sale without a license is| A. 832, and on application for such a writ the 
an offense whether sold to a minor or other | truth of recitals in the governor's proclamation 


person, is held not to be open to question. 








Executors and Administrators, 


The contmission of bigamy by a womanand| An execution upon a judgment for use and 
her administration as widow upon the estate | occupation of real estate withheld under an 
of her second and unlawful husband are held, | #pparent legal title from one who held a su- 
in Re Newman (Cal.) 45 L. R. A. 780, insuffi- | Perior equitable title is held, in Hardy ». Gunn 
cient to deprive her of the right to administer | (Ala.) 45 L. R. A. 804, to be one which cannot 
as widow upon the estate of her first and law- | be levied upon other land previously conveyed 
ful husband, with whom she had resumed | by the defendant to his wife as a statutory 
relations after the death of the other. homestead. 


Homestead. 








Fraud. Homicide. 


While the mere expression of an opinion as| The fact that a person mortally wounded 
to value or the failure to disclose to the seller | cut his own throat and hastened his death is 
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held, in People o. Lewis (Cal.) 45 L. R. A. 783, | Sheets U. S. p. 85, which holds that the con- 
insufficient to relieve the person who inflicted | ductor is a fellow servant of the engineer and 
the fatal wound of his liability. brakeman, unless special and unusual powers 
have been conferred upon him. 

A statute making a railroad company liable 
to an employee injured by the negligent act of 
a fellow servant is upheld in Tullis ». Lake 
Erie & W. R. Co. Advance Sheets U. S. p. 136, 
against the contention that it denies such cor 





Husband and Wife. 





A prima facie case of marriage on the plain- 
tiff’s own showing, without a preponderance 


of evidence, when there is a counter showing, porations the equal protection of laws. The 
- held, in Hite v. Hite (Cal.) 45 L. R. A. 793, | court holds that the peculiar hazards in the 
insufficient to justify an allowance of alimony operation of a railroad justify the separate 
and suit money, but it is held that the judge | classification of such corporations, 
should be satisfied of the fact of marriage 

upon the entire proof. 

Failure to reserve the right subsequently to Mobs. 

reduce the amount in a decree awarding ali- 
mony is held, in Alexander x, Alexander (D. C,| 4 Statute compelling a county to pay three 
App.) 45 L. R. A. 806, ineffectual to prevent | fourths of the value of property destroyed by 
the court from subsequently making the reduc- | ™0D or riot, irrespective of ability or exercise 
tion, even in cases of absolute divorce. of diligence to protect the property, is upheld 
The expense of the legal education of a| 12 Chicago 2. Manhattan Cement Co, (Ill.) 45 
minor son at a law schoo) is held, in Streitwolf L, R. A. 848, on the ground that it is a police 
o. Streitwolf (N. J.) 45 L. R. A. 842, to be im- regulation for the better government of the 
properly allowed as alimony pendente lite in an | State, and does not violate constitutional pro- 
action for limited divorce, when opposed by | Visions against imposing taxes upon municipal 
the husband on the ground that he did not | C°TPOtations for corporate purposes. 

think his son fitted for the law, and wished 
him to go into business. Religion. 

A constitutional provision against laws re- 
specting the establishment of religion is held, 
in Bradfield v. Roberts, Advance Sheets U. 8. 
p. 121, insufficient to condemn an appropria- 
tion by Congress of money to a hospital owned 
by a corporation composed of the members of 
a particular church or a monastic order or sis- 
terhood therein, but subject to no visitation, 
supervision, or control by any ecclesiastica} 
authority whatever. 














Insolvency. 

A statute retroactively vacating attachments 
is held, in Kirg v. Cross, Advance Sheets U. S. 
p. 131, inapplicable to attachments levied in 
other states at a time when by the operation of 
the insolvent law the insolvent had not been 
deprived of dominion and control over his 
credits. 








Mandamus. 

—- Statutes, 

The performance of the duty of a street- coe 

railway company to maintain and operate its} The correction of false entries in legislative 
road for the benefit of the public is held in| journals is held, in State ex rel. Brickman @. 
State ex rel. Bridgeton >. Bridgeton & Millville | Wilson (Ala.) 45 L. R, A. 772, to be beyond 
Traction Co. (N. J.) 45 L. R. A. 887, to be en- | the power of the court to compel by mandamus 
forceable by mandamus. to the clerk of a legislative house after he has 
. duly delivered the journal to the secretary of 
state, or by mandamus to the secretary of state, 
unless the duty of erasing such entries is im- 

Sy. | Posed upon him by statute. 





Master and Servant. 


The famous Ross Case, by which the 
preme Court of the United States held that a 
conductor of a freight train is a vice principal Taxes. 

of the railroad company in his relation to other -— 

trainmen, is overruled in the recent case of} The assessment of shares of stock in a na- 
New England R. Co. 0. Conroy, Advance} tional bank without any deduction for debts 
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or for investments in nonassessable government 
bonds is held, in McHenry ». Downer (Cal.) 
45 L. R. A. 737, to be unlawful, when state 
banks are not taxed on shares of stock, and are 
allowed a deduction of debts. 

Personal assets of a national bank are held, 
in People v. National Bank of D. O. Mills & 
Co. (Cal.) 45 L. R. A, 747, to be beyond the 
authority of a state to tax, under U. S. Rev. 
Stat. § 5219, which permits and regulates the 
taxation of the shares of stock in such corpor- 
ations. 

A license tax on banks created by the state, 
though not imposed upon national banks, is 
held in State 0 Thomas Cruse Sav. Bank 
(Mont.) 45 L. R. A. 760, to be not for that rea- 
son in conflict with the constitutional provision 
providing that po corporation formed under 
the laws of any other country, state, or terri- 
tory shall have any greater rights or privileges 
than corporations of the ‘‘same or similar 
character” created under the laws of the state. 
This is on the ground that national banks, 
being governmental agencies, are not of the 
same or similar character as banks created 
under state laws. 

Notes and mortgages owned by a person 
who is domiciled in another state, but kept | 
within the state by an agent, are held, in New 
Orleans v. Stemple, Advance Sheets U. S. p. 
110, to be subject to taxation by the laws of 
the state in which they are held. 





Trial, 





A struck-jury law which provides for selec- 
tion by the court of ninety-six names from 
those of persons qualified to serve as jurors, 
from which the prosecutor and defendant may 
each strike twenty-four, and the remainder of 
which sball be put in the jury box, out of 
which the trial jury shall be drawn in the} 
usual way, is upheld in Brown v. New Jersey, 
Advance Sheets U. 8. p. 77, against the con- | 


tention that it violates the constitutional pro- | 
vision as to due process of law. 








Waters. 


An alteration of the flow of water in a stream | 
without the consent of the lower riparian | 
proprietors is held, in Roberts v. Gwyrfai Dis- | 
trict Council [1899] 2 Ch. 608, to be an act | 
“injuriously affecting” their common-law | 
rights, which they may have restrained witb- | 
out proof of any sensible damages caused to 
them, | 
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The right of a clergyman to deliver addresses 
on the seashore without the consent of the 
local authority, which had a lease thereof 
from the Crown, is denied in Llandudno Ur- 
ban District Council 2. Woods [1899] 2 Ch. 
705, although the court refused to issue an 
injunction against him on the ground that the 
matter was too trivial. The lessees were, 
nevertheless, held as matter of law entitled to 
the possession of the fore shore without any 
right of the public at comrnon law to enter 
upon the shore, except for*the purposes of 
navigation or fishing. 





Weights and Measures. 


A piece of paper placed under the scoop of 
a machine for weighing tea, merely for the 
purpose of convenience and expedition in 
weighing, because it would take longer to 
weigh the tea‘in the bag in which it was sold, 
is held, in Lane v. Rendall [1899] 2 Q. ‘B. 673, 
to make the machine false or unjust, where 
the effect of it was to make the machine indi- 
cate the weight of the paper added to that of 


the tea. 
——— $9 
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New Books. 


“An Index to Legal Periodicals.” By 
Leonard A. Jones. Vol.2. 1887-1899. (Bos- 
ton Book Co., Boston, Mass.) Quarto, Half 
Morocco, $10. 

This Index is a key to hidden wealth. The 
second volume has long been desired. It opens 
up access to much legal research that was hith- 
ertu buried in legal periodicals. The book is 
withal an elegant and handsome one. 

“The Law of Jurisdiction, Including Im- 
peachments of Judgments, Liability for Ju 
dicial Acts, and Special Remedies as Follows: 
Divorce, Contempt, Habeas Corpus, Certi 
orari, Prohibition, Quo Warranto, and Man 
damus.” By W.F. Bailey. (T. H. Flood & 
Co., Chicago, Ill.) 2 Vols. $12. 

“The Law of Animals.” By John H. 
Ingham. (T. & J. W. Johnson & Co., Phila- 
delphia, Pa.) 1 Vol. $6. 

This is a pioneer work. It touches a great 
variety of subjects, ranging from bees to seals, 
and from rights of property to matters of quar- 
antine, cruelty, and negligence. The work is 
clearly and concisely written. As the first 
book on the subject its value is self evident. 
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*‘Law and Practice in Accident Cases.” 
By James F. Black. (Soney & Sage, Newark, 
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‘**Rules of All Courts of Record in New 
York.” By MarcusT. Hun. 2ded. (Banks 
& Co., Albany, N. Y.) 1 Vol. $4. 

‘National Citations, Showing All Pro- 
visions of the United States Revised Statutes 
Which Have Been Amended, Repealed, or 
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Worth. (Callaghan & Co., Chicago, Ill.) 1 
Vol. Paper, $1.50. 
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more. (Callaghan & Co., Chicago, Ill.) 1 
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Ghe Humorous Side. 


A Marre Lisens.—The following form of 
consent to the marriage of a minor daughter 
was recently filed in Kentucky. (We omit 
the names.) 

**december 28 /99. 

‘*this Note is from under My hand to L. H. 
r. for marieg lisens to the County Clerk Stan- 
ford Ky s B 2 


Tae BARBER AS A MECHANIC.—In respect 
to the claim of a barber to an exemption of his 
mirror and chair as tools of a mechanic Judge 
Wilkes of Tennessee says: ‘‘ It is argued that 


no one is a mechanic except a person who 


works on wood or metal; but it is replied the 
barber works upon the head and upon the 
cheek, so that, while there is a distinction be- 
tween the two, it seems to be a distinction 
without any material difference. Attention 
is called to the fact also that frequently the 
impression made on the customer’s face is 
similar to that made by a carpenter with his 
saw. . . . The argument is that, if a man 
who spreads paint on a board and makes it 
more attractive is a mechanic and laboring 
man, another man who spreads soap on the 
face and makes it more presentable is likewise 
a mechanic and laboring man. We must con- 
fess that we are not able to answer such logic 
as this. To look at him the barber appears to 
be a professional gentleman, and we feel much 
hesitation in classing him with mechanics ex- 
cept upon his own request. At his 
request, he must ve classed as a mechanic and 
laborer as well as orator and news agent.” 





out proof of any sensible damages caused to| ‘‘ The Organization of a Territorial Govern- 
them, | ment for Hawaii.”—9 Yale Law Journal, 107, 








